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BACHARACH, Circuit Judge.
This antitrust class action stems from an allegation that Dow Chemical Company

conspired with competitors to fix prices for polyurethane chemical products. Over
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Dow’s objection, the district court certified a plaintiff class including all industrial

purchasers of polyurethane products during the alleged conspiracy period. The action

went to trial, and the jury returned a verdict against Dow. The district court entered

judgment for the plaintiffs, denying Dow’s motions for decertification of the class and

judgment as a matter of law.

Dow appeals, raising four arguments:

First, Dow contends that class certification was improper because common
questions did not predominate over individualized questions. We reject this
contention. The district court decided that common questions predominated
because: (1) the existence of a conspiracy and impact raised common
questions, and (2) these common liability-related questions predominated over
individualized questions regarding the extent of each class member’s damages.
This decision fell within the district court’s discretion. Thus, we reject Dow’s
challenge to class certification.

Second, Dow argues that the district court should have excluded the testimony
of the plaintiffs’ expert witness on statistics. According to Dow, the impact
and damages models were unreliable because the expert witness
inappropriately selected variables and benchmark years based on what would
yield the greatest damages. We disagree. The district court acted within its
discretion in allowing the testimony, and Dow’s arguments relate to the weight
of the expert’s testimony, not admissibility.

Third, Dow challenges the sufficiency of the evidence regarding liability.
Viewing the evidence in the light most favorable to the plaintiffs, as we must,
we conclude that the evidence sufficed on liability.

Fourth, Dow asserts that the damages award lacked an evidentiary basis and
that the resulting judgment violated the Seventh Amendment. These
arguments are invalid.

The award of $400,049,039 was supported by the evidence. Dr. McClave
calculated even greater damages ($496,680,486), and the jury had an
evidentiary basis for reducing this figure to $400,049,039.

3
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In allocating this award, the court did not violate the Seventh Amendment; and
Dow has no interest in the method of distributing the aggregate damages award
among the class members.

. The Polyurethane Market

This appeal involves four categories of urethane chemical products: (1) polyether
polyols; (2) toluene diisocyanate (TDI); (3) methylene diphenyl diisocyanate (MDI); and
(4) polyurethane systems.' These products—collectively, “polyurethanes”—are used in
various consumer and industrial components such as mattress foams, insulation, sealants,
and footwear.

The polyurethane market comprises a “myriad of products, pricing structures,
individualized negotiations, and contracts.” AA 413. Buyers negotiate individually with
manufacturers regarding price and other terms, sometimes entering into long-term
contracts and other times purchasing on a “spot” basis. The price depends on multiple
factors, including supply and demand, the balance of bargaining power between the buyer
and manufacturer, and the availability of a substitute product to meet the buyer’s needs.
Apart from price, buyers can negotiate on other terms, such as rebates, most-favored-
nation clauses, early payment discounts, and protection from future price hikes.

Prices are set in some of the contracts, but not in others. When there is no set

price, a contract typically requires the manufacturer to give the buyer advance notice of

price increases. Accordingly, price increases are announced by letter 30 to 45 days in

! The litigation initially involved another category of urethane products—polyester

polyols—but those defendants settled.
4
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advance. But these announcements did not always result in actual price increases. For
example, buyers sometimes avoided price hikes by negotiating with the supplier.
Il.  The Price-Fixing Claim

The plaintiffs are industrial purchasers of polyurethane products who sued under
the Sherman Antitrust Act, 15 U.S.C. § 1, and the Clayton Antitrust Act, 15 U.S.C.

§ 15(a), alleging that a group of polyurethane manufacturers—Bayer AG, Bayer
Corporation, Bayer Material Science, BASF Corporation, Huntsman International LLC,
Lyondell Chemical Company, and Dow Chemical Company—conspired to fix prices and
allocate customers and markets from January 1, 1999, to December 31, 2004. AA 369.
As the case progressed, it underwent three significant changes. First, the plaintiffs settled
with all defendants except for Dow. Second, the plaintiffs dropped their allocation
theory, leaving the price-fixing theory as the sole basis of the lawsuit. Third, the
plaintiffs chose to pursue a shorter conspiracy—one lasting from January 1, 1999, to
December 31, 2003—than was initially alleged.

The price-fixing claim arises under § 1 of the Sherman Act, which “prohibits
contracts and conspiracies that restrain trade.” Smalley & Co. v. Emerson & Cuming,
Inc., 13 F.3d 366, 367 (10th Cir. 1993). For a § 1 violation, the class had to prove:

° the existence of an agreement or conspiracy

° among actual competitors

° that had the purpose or effect of raising, depressing, fixing, pegging, or
stabilizing prices
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° in interstate commerce.’
Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d 1357, 1360 (10th Cir.
1989). Because the plaintiffs sought damages under § 4 of the Clayton Act, 15 U.S.C.
§ 15(a), they also had to prove antitrust injury, or “impact,” which is “‘an injury of the
type the antitrust laws were intended to prevent and that flows from that which makes
defendant’s acts unlawful.””” Elliott Indus. Ltd. v. BP Am. Prod. Co., 407 F.3d 1091,
1124 (10th Cir. 2005) (quoting Reazin v. Blue Cross & Blue Shield of Kan., Inc., 899
F.2d 951, 962 n.15 (10th Cir. 1990)).
I1l.  Certification of the Class
The plaintiffs moved for class certification under Rule 23(b)(3) of the Federal
Rules of Civil Procedure. Dow opposed the motion, arguing that certification was
improper because common questions did not predominate over individualized questions.
The district court disagreed, holding that common questions predominated because the
key elements of the price-fixing claim—the existence of a conspiracy and impact—
involved common questions that were capable of class-wide proof.
The court rejected Dow’s argument that the impact element caused individualized
questions to predominate, relying in part on a report prepared by the plaintiffs’ expert,
Dr. John Beyer. Dr. Beyer examined the polyurethane industry and concluded that a

price-fixing conspiracy for polyurethane products would affect all buyers. Crediting Dr.

2 Dow stipulated to the interstate commerce element; accordingly, that issue was not

submitted to the jury.
6
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Beyer’s report and his supporting models, the court determined that impact involved a
common question susceptible to class-wide proof.

This determination was unaffected by the fact that prices were individually
negotiated. The court reasoned that the industry’s standardized pricing structure—
reflected in product price lists and parallel price-increase announcements—*‘presumably
establishe[d] an artificially inflated baseline” for negotiations. AA 410. Consequently,
any impact resulting from a price-fixing conspiracy would have permeated all
polyurethane transactions, causing market-wide impact despite individualized
negotiations.

The court acknowledged that the determination of damages might be
individualized. But the court concluded that:

° class certification was appropriate for resolution of “the more difficult,
threshold liability issues,” and

° if individualized questions were to overwhelm the damages issue, “‘the
more appropriate course of action would be to bifurcate a damages phase
and/or decertify the class as to individualized damages determinations.’”

Id. at 413-14 (quoting In re Urethane Antitrust Litig., 237 F.R.D. 440, 452 (D. Kan.
2000)).
IV. Dow’s Motion to Exclude Expert Testimony

Before trial, Dow moved to exclude the testimony of Dr. James McClave, the

plaintiffs’ statistical expert. Dr. McClave used a multiple-regression analysis to develop

models predicting prices that would have existed in a competitive market. He then
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compared these prices to the actual prices during the conspiracy period, estimating
overcharges of 15.6% for MDI, 14% for TDI, and 14.9% for polyether polyols. SA 6297.
Using these overcharge estimates and sample data from roughly 50% of class sales, Dr.
McClave extrapolated damages for the entire class and distilled the calculations into a
damages model.’

Dr. McClave proposed to testify about these models, and Dow objected on
grounds that he picked variables and the time period to get the result that he wanted.

First, Dow accused Dr. McClave of selecting variables based on whether they
would produce supra-competitive prices for the conspiracy period. The district court
rejected this argument, holding that Dr. McClave had “a basis, beyond statistical fit,
rooted in general economic theory and particular documents™ for selecting the variables
that he did. AA 504. Thus, the court concluded that Dow’s argument affected the weight
of the testimony rather than its admissibility. Id.

Dow’s second challenge involved Dr. McClave’s decision to move 2004 from the
conspiracy period to the competitive/benchmark period. According to Dow, Dr.
McClave manipulated the benchmark to generate supra-competitive prices for the

conspiracy period. The district court was unpersuaded, reasoning that: (1) Dr. McClave

: Dr. McClave did not create a regression model for systems. Instead, he assumed

that prices for systems increased proportionately with increases in the price of MDI, the
basic chemical comprising the system. AA 1036, 2087-88. Estimating that MDI
constituted approximately 74% of a system, Dr. McClave assumed that all systems were
subject to an overcharge equal to 74% of the average overcharge for MDI, resulting in a
7.2% average overcharge for systems. Id. at 1036-40.

8
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could have had legitimate reasons to modify the benchmark, and (2) Dow’s argument was
untimely.
V. The Trial, the Verdict, & the Post-Trial Rulings

At trial, the plaintiffs attempted to prove that Dow had conspired with competitors
to fix prices for polyurethane products. The plaintiffs’ theory was that the conspiracy had
begun in January 1999, when the polyurethane market was depressed. In an effort to turn
the industry around, executives allegedly coordinated “lockstep” price-increase
announcements and agreed to try to make the price increases stick in individual contract
negotiations.

The plaintiffs supported their theory with testimony from industry insiders,
evidence that the defendants behaved collusively, evidence that the industry was
susceptible to collusion, and evidence that prices exceeded a competitive level.

On the day before the trial was to begin, Dow moved to decertify the class.*
Nonetheless, the trial proceeded, and the jury ultimately found that: (1) Dow had
participated in a price-fixing conspiracy, (2) the conspiracy caused the plaintiffs to pay
more for polyurethane products than they would have paid in a competitive market, (3)

the injury did not precede November 24, 2000, and (4) the plaintiffs suffered damages of

4 Dow did not include its motion in the appendix. Because the appeal involves the

denial of the motion to decertify the class, Dow had an obligation to include the motion
in the appendix. See 10th Cir. R. 10.3(D)(2), 30.1(A)(1). But we exercise our discretion
to take judicial notice of the motion. See Guttman v. Khalsa, 669 F.3d 1101, 1127 n.5
(10th Cir. 2012).

9
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$400,049,039. After trebling the damages and deducting the amounts paid by the settling
defendants, the court entered judgment against Dow for $1,060,847,117.

The court then granted the plaintiffs’ request to permit allocation of the award
according to Dr. McClave’s damages model, with a pro rata reduction to reflect the jury’s
award of a lesser amount. With this ruling, the court rejected the Seventh Amendment
challenge, adding that Dow had no interest in the way damages were distributed among
the class members.

Over a month after the trial ended, Dow renewed its motion to decertify the class.
In its reply brief, Dow relied for the first time on the Supreme Court’s then-recent
opinion in Comcast Corp. v. Behrend,  U.S. , 133 S. Ct. 1426 (2013). Invoking
Comcast, Dow argued that Dr. McClave’s models had failed to supply a nexus between:

° the liability theory and

° the impact on class members.’

The court held that Comcast did not apply and declined to decertify the class.
VI.  Dow’s Arguments

Dow raises four challenges on appeal, which involve: (1) the certification of a

class and refusal to order decertification, (2) the admission of Dr. McClave’s testimony,

(3) the sufficiency of the evidence, and (4) the damages award.

> Dow raised this argument for the first time in a post-trial brief. The court

characterized the argument as “arguably untimely,” but addressed the merits “in light of
the intervening Supreme Court decision and the fact that plaintiffs were given an
opportunity to file a sur-reply addressing the Comcast opinion.” AA 528.

10
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VII. Certification & the Motion for Decertification

Dow challenges the orders certifying a class and declining to decertify the class.
In evaluating these challenges, we review de novo whether the district court applied the
correct legal standard. Carpenter v. Boeing Co., 456 F.3d 1183, 1187 (10th Cir. 2006).
If the proper standard was applied, we will reverse only for abuse of discretion. Id. An
abuse of discretion occurs “when the district court bases its decision on either a clearly
erroneous finding of fact or conclusion of law or by manifesting a clear error of
judgment.” DG ex rel. Stricklin v. Devaughn, 594 F.3d 1188, 1194 (10th Cir. 2010).

The class was certified under Rule 23(b)(3) of the Federal Rules of Civil
Procedure, which requires “that the questions of law or fact common to class members
predominate over any questions affecting only individual members.” Fed. R. Civ. P.
23(b)(3). Dow maintains that common questions did not predominate and that the district
court’s contrary rulings run afoul of Wal-Mart Stores, Inc. v. Dukes, U.S. ,131S.
Ct. 2541 (2011), and Comcast Corp. v. Behrend,  U.S. , 133 S. Ct. 1426 (2013).

A Dow’s Wal-Mart Arguments

Wal-Mart involved a gender-discrimination claim under Title VII. The plaintiffs,
who were female employees, alleged that their supervisors had discriminated in decisions
on pay and promotions. For the gender-discrimination claims, the district court certified
a class of female employees. See Wal-Mart, 131 S. Ct. at 2549. The Ninth Circuit Court
of Appeals upheld certification, reasoning that the evidence had raised a common

question involving the reason for gender-based disparities on pay and promotion. See id.
11
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The Supreme Court disagreed, concluding that the evidence did not show a
company-wide policy of discrimination or “a common mode of exercising discretion that
pervade[d] the entire company.” Id. at 2553-55. Thus, there was no “glue” holding
together the reasons for the alleged injury, and the district court could not resolve the
individual claims “in one stroke.” ld. at 2551-52. The Court emphasized that “[w]hat
matters to class certification . . . is not the raising of common ‘questions’—even in
droves—but, rather the capacity of a classwide proceeding to generate common answers
apt to drive the resolution of the litigation.” Id. at 2551 (quoting Nagareda, Class
Certification in the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 (2009)). The
problem for the plaintiffs was that the common question (the reason for the pay and
promotion disparities) was incapable of yielding a common answer. Therefore,
individual trials were needed to resolve the claims.

The district court held that class-wide liability could be decided based on a sample
of class members. See id. at 2560-61. This procedure was invalidated by the Supreme
Court. Id. at 2561. Calling the procedure a “trial by formula,” the Supreme Court
reasoned that the determination of liability would violate Wal-Mart’s right “to litigate its
statutory defenses to individual claims.” Id.

Dow contends that the certification here violated Wal-Mart in two ways: (1) by
denying Dow the right to show in individualized proceedings that certain class members
suffered no injury, and (2) by allowing the class to proceed on the basis of extrapolated

impact and damages. We reject both contentions.
12
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1. The Need for Individualized Proceedings

Dow argues that it was entitled to show in individualized proceedings that certain
class members could not have been injured by the alleged conspiracy. To support this
argument, Dow points to ways that the plaintiffs could have avoided the announced price
increases, such as negotiating for a lower price or switching to a substitute product.

It is true that some of the plaintiffs may have successfully avoided damages. But
Dow has not shown that the district court abused its discretion in finding that class-wide
issues predominated over individualized issues.

The district court determined that common questions predominated because the
key elements of the price-fixing claim—the existence of a conspiracy and impact—raised
common questions that were capable of class-wide proof. Dow disagrees, contending
that impact involved individualized questions because the class members experienced
varying degrees of injury, with some avoiding injury altogether.

The district court did not abuse its discretion in determining that impact involved a
common question that would override other individualized issues. Under the prevailing
view, price-fixing affects all market participants, creating an inference of class-wide
impact even when prices are individually negotiated. E.g., In re Linerboard Antitrust

Litig., 305 F.3d 145, 151-52 (3d Cir. 2002);® In re Foundry Resins Antitrust Litig., 242

6 In In re Linerboard Antitrust Litigation, the Third Circuit Court of Appeals upheld

class certification based in part on expert testimony by John Beyer, Ph.D. 305 F.3d at
153-54. There, Dr. Beyer testified that antitrust impact could be proven on a class-wide

basis despite variations for particular products or customers. See id. This testimony was
13
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F.R.D. 393, 409-10 (S.D. Ohio 2007).” The inference of class-wide impact is especially
strong where, as here, there is evidence that the conspiracy artificially inflated the
baseline for price negotiations. See In re Rail Freight Fuel Surcharge Antitrust Litig.,
287 F.R.D. 1, 61 (D.D.C. 2012) (holding that common proof could be used to prove
injury by raising the starting point for negotiations), vacated in part on other grounds,
725 F.3d 244 (D.C. Cir. 2013); In re Cardizem CD Antitrust Litig., 200 F.R.D. 326, 345-
47 (E.D. Mich. 2001) (holding that injury was provable through class-wide evidence
involving inflation of the baseline for individual negotiations); In re Commercial Tissue
Prods., 183 F.R.D. 589, 595 (N.D. Fla. 1998) (holding that impact of price-fixing was
provable through class-wide evidence notwithstanding individualized negotiations for
every distributor); see also In re Scrap Metal Antitrust Litig., 527 F.3d 517, 535 (6th Cir.
2008) (“[E]ven where there are individual variations in damages, the requirements of
Rule 23(b)(3) are satisfied if the plaintiffs can establish that the defendants conspired to
interfere with the free-market pricing structure.”).

The district judge certified a class based on the plaintiffs’ evidence of an

artificially inflated baseline, including parallel issuance of similar product price lists and

among the evidence relied on by the district court and the appeals court. 1d. Here, the
district court relied on similar testimony by Dr. Beyer.
7 In In re Foundry Resins Antitrust Litigation, the district court relied on Dr.
Beyer’s testimony in holding that impact could be proven through class-wide evidence
notwithstanding the defendants’ reliance on “individualized pricing negotiations” and
“market competition between the [d]efendants themselves.” 242 F.R.D. at 409-10.

14
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price-increase announcements.® When the district judge denied the motion for
decertification, he had the benefit of the trial testimony. At trial, some of Dow’s
witnesses acknowledged that price-increase announcements had affected the starting
point for price negotiations. See SA 4095-4103, 4156-57 (testimony of Richard Beitel);
id. at 3885-86 (testimony of Robert Wood).

The district judge could reasonably weigh the evidence and conclude that price-
fixing would have affected the entire market, raising the baseline prices for all buyers.
Based on the reasonableness of this finding, the judge had the discretion to treat impact as
a common question that was capable of class-wide proof. See Blades v. Monsanto Co.,
400 F.3d 562, 566 (8th Cir. 2005) (“If the same evidence will suffice for each [class]
member to make a prima facie showing, then it becomes a common question.”).

The presence of individualized damages issues would not change this result.
Class-wide proof is not required for all issues. Instead, Rule 23(b)(3) simply requires a
showing that the questions common to the class predominate over individualized
questions. Amgen v. Conn. Ret. Plans & Trust Funds,  U.S. [ 133 S. Ct. 1184, 1196
(2013).

In price-fixing cases, courts have regarded the existence of a conspiracy as the

overriding issue even when the market involves diversity in products, marketing, and

8 The appendices do not include the evidence submitted to the district court for or

against class certification. But we exercise our discretion to take judicial notice of the
evidence presented on the motion for certification. See Guttman v. Khalsa, 669 F.3d
1101, 1127 n.5 (10th Cir. 2012).

15
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prices. In re Flat Glass Antitrust Litig., 191 F.R.D. 472, 484-85 (W.D. Penn. 1999); In re
Alcoholic Beverages Litig., 95 F.R.D. 321, 327 (E.D.N.Y. 1982); In re Fine Paper
Antitrust Litig., 82 F.R.D. 143, 151-53 (E.D. Penn. 1979); In re Folding Carton Antitrust
Litig., 75 F.R.D. 727, 734 (N.D. Ill. 1977); see also In re Scrap Metal Antitrust Litig.,
527 F.3d 517, 535 (6th Cir. 2008) (stating that “‘[p]redominance is a test readily met in
certain cases alleging . . . violations of the antitrust laws,” because proof of the
conspiracy is a common question that is thought to predominate over the other issues of
the case” (citation omitted) (quoting Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625
(1997))). Therefore, the district court acted within its discretion by treating common
issues (involving the existence of a conspiracy) as predominant over individualized issues
(involving negotiated prices). See Gold Strike Stamp Co. v. Christensen, 436 F.2d 791,
796 (10th Cir. 1970) (“[ W]here the question of basic liability [in antitrust cases] can be
established readily by common issues, then it is apparent that the case is appropriate for
class action [under Rule 23(b)(3)].”).

With this determination, the district court acted within its discretion in certifying
the class under Rule 23(b)(3), and nothing in Wal-Mart suggests an abuse of that
discretion. In Wal-Mart, individualized proceedings were necessary because the common
questions—the reasons for the pay and promotion disparities—could not yield a common
answer “in one stroke.” Wal-Mart, 131 S. Ct. at 2551-52.

Here, however, there were two common questions that could yield common

answers at trial: the existence of a conspiracy and the existence of impact. The district
16
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court reasonably concluded that these questions drove the litigation and generated
common answers that determined liability in a single “stroke.” Id.

2. The Use of Extrapolation Techniques

Dow contends that the district court violated Wal-Mart by allowing the plaintiffs
to use extrapolations to prove class-wide impact and damages. This contention is based
on the plaintiffs’ reliance on Dr. McClave’s regression models (used to show impact) and
his extrapolation models (used to estimate damages). Dow complains that: (1) the use of
these models violated Wal-Mart’s prohibition against “trial by formula,” and (2) the
models were defective because Dr. McClave did not use representative sampling. We
reject both complaints.

When certifying the class, the district court relied on:

° the report and supporting models of Dr. Beyer, which Dow has not
challenged on appeal, and

° the evidence of a standardized pricing structure, including price lists and
parallel announcements of price increases.

The court did not even have Dr. McClave’s models or any other sort of extrapolation
evidence. Thus, the court could not have erred by relying on Dr. McClave’s models
when the class was initially certified.

But the plaintiffs did present Dr. McClave’s models before the district court ruled
on Dow’s motion to decertify the class. For two reasons, we conclude that the court
acted within its discretion when it denied the motion to decertify: (1) the motion was

filed late, and (2) liability was not proven through a sampling of class members.
17
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First, the court acted reasonably in determining that the motion was late. Dow
waited until the day before trial to seek decertification even though it had received Dr.
McClave’s report 21 months earlier. The court reasonably held that decertification at that
juncture would have prejudiced the plaintiffs, who had “prepared for a long and complex
trial at great expense” and who would have found it “much more difficult to assert
individual claims at [that] time.” AA 523-24; see Davis v. Avco Fin. Servs., Inc., 739
F.2d 1057, 1062 (6th Cir. 1984) (“Despite the fact that as the case developed individual
questions became more prominent Vis a vVis common questions of law and fact, there still
were and are significant common questions such that we would not be justified in
decertifying the class at this late date.”), overruled on other grounds by Pinter v. Dahl,
486 U.S. 622, 649-50 & n.25 (1988).

Second, reliance on Dr. McClave’s models did not result in a “trial by formula.”
The Wal-Mart Court used this term to describe a novel method of calculating damages,
where the district court determined the merits of individual claims by extrapolating from
a sample set of class members. Wal-Mart, 131 S. Ct. at 2561. This method proved
problematic because it displaced the “established . . . procedure for trying pattern-or-
practice cases” under Title VII and, in doing so, deprived Wal-Mart of the right “to
litigate its statutory defenses to individual claims.” Id.

Our circumstances are different. The plaintiffs did not seek to prove Dow’s
liability through extrapolation. Rather, Dow’s liability as to each class member was

proven through common evidence; extrapolation was used only to approximate damages.
18
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Wal-Mart does not prohibit certification based on the use of extrapolation to calculate
damages. See Leyvav. Medline Indus., Inc., 716 F.3d 510, 514 (9th Cir. 2013).

Dow also complains that the models were defective because Dr. McClave did not
use representative sampling. But Dow makes no attempt to:

° explain how the allegedly unrepresentative samples caused individualized
questions to predominate, or

° tie its unrepresentative-sampling argument to an abuse of discretion by the
district court.

We need not consider these issues, however, because Dow did not raise its present
argument in the district court.” See, e.g., Walker v. Mather (In re Walker), 959 F.2d 894,
896 (10th Cir. 1992).

B. Dow’s Comcast Argument

Comcast involved a class action based on the antitrust laws. The proposed class
had alleged four theories of antitrust impact, three of which were rejected by the district
court as incapable of class-wide proof. See Comcast Corp. v. Behrend, U.S. 133
S. Ct. 1426, 1430-31 (2013). The Supreme Court held that the class had not satisfied its
burden of proving damages on a class-wide basis. Id. at 1434-35.

Class-wide damages were to be proven in Comcast solely through the testimony of
Dr. McClave. The Court regarded Dr. McClave’s model as defective because it had

“assumed the validity of all four theories of antitrust impact initially advanced,”

’ In its brief opposing class certification, Dow argued that systems purchases should

be excluded from the class definition. But that argument differs fundamentally from the
one Dow is now asserting.
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including the three that had been rejected by the district court. Id. at 1434. Because the
model measured aggregate damages for all of the initial theories, the plaintiffs had no
way to prove class-wide damages. And without such proof, the Court concluded,
individualized questions would “inevitably overwhelm questions common to the class.”
Id. at 1433.

Dow argues that Dr. McClave’s model here suffers from the “precise flaw” that
precluded certification in Comcast: a “failure to distinguish between the impact and
damages attributable to the liability theory [that was] pursued at trial and another liability
theory” that was not. Appellant’s Opening Br. at 42 (emphasis removed). For the sake

of argument, we can assume that Dow is correct.'” But Comcast did not rest on the

10 This assumption is generous because Dr. McClave used different types of

benchmarks in Comcast and the present action.

In Comcast, Dr. McClave created a benchmark by constructing a hypothetical
market that would have existed in eighteen counties if the defendant had not engaged in
four separate types of anticompetitive conduct. See Comcast, 133 S. Ct. at 1429 & n.1,
1431, 1434-35; Behrend v. Comcast Corp., 655 F.3d 182, 205 (3d Cir. 2011), rev’d,
U.S. , 133 S.Ct. 1426 (2013); Behrend, 655 F.3d at 217-18 (Jordan, J., dissenting); See
infra pp. 21-22. But before trial, the district court rejected the claims on three of the four
types of anticompetitive conduct. Comcast, 133 S. Ct. at 1431; see infra p. 22. Though
the plaintiffs’ claims changed, Dr. McClave’s model did not. Comcast, 133 S. Ct. at
1431. Thus, Dr. McClave’s benchmark in Comcast included thirteen counties no longer
encompassed in the allegations of anticompetitive conduct. ld. at 1433-35; Behrend, 655
F.3d at 217-18 (Jordan, J., dissenting).

This defect does not exist in the benchmark that Dr. McClave used here because it
was not based on any subsets of the market (such as counties where the alleged
misconduct took place). Instead, the benchmark was based on the entire market, with Dr.
McClave comparing actual prices to the prices that would have prevailed in a competitive
market. Though one theory (customer allocation) dropped from the case, the market
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ability to measure damages on a class-wide basis. Instead, the decision was premised on
the majority’s conclusion that without a way to measure damages on a class-wide basis,
individualized questions would “inevitably overwhelm questions common to the class.”
Comcast, 133 S. Ct. at 1433. Comcast does not control because: (1) the decision turned
on a concession that is absent here, and (2) we know from the actual trial that
individualized issues did not predominate.

First, unlike the claimants in Comcast, our plaintiffs did not concede that class
certification required a method to prove class-wide damages through a common
methodology. This distinction was highlighted in the Comcast dissent, which explained
that the plaintiffs’ concession on this point—an “oddity” specific to that case—was
outcome determinative. 1d. at 1436-37 (Ginsburg & Breyer, JJ., dissenting).

Second, the procedural setting in Comcast was different. There, the issue was
whether the district court could determine before trial that the plaintiffs could prove
damages on a class-wide basis. In making that determination, the district court had only
Dr. McClave’s expert report, which based damages on a comparison between actual
prices and a model addressing theories already rejected by the district court. These
circumstances are absent here.

Comcast involved a class action against providers of cable television service. See

id. at 1430. According to the suit, the cable television providers violated the antitrust

examined by Dr. McClave did not change. Thus, there was no need to adjust the
benchmark (as there had been in Comcast).
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laws by clustering services in a 16-county region. The class proposed 4 theories of
damages from the clustering:

1. The clustering created an incentive for the cable operators to withhold
sports programming from competitors.

2. The clustering reduced the level of competition from companies building
cable networks in areas a